MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI,

BENCH AT AURANGABAD.

ORIGINAL APPLICATION NO. 325 OF 2016

DIST. : HINGOLI.

Shri Vishwanath S/o Shankarrao Dipak
Age : 65 years, Occu: Pensioner,
R/o : Sidharthnagar, Purna,

Tq. Purna, Dist : Parbhani. .. APPLICANT.
VERSUS
01. The State of Maharashtra

Through its Secretary/Deputy
Secretary, Revenue and Forest
Department, 1st Floor,
Mantralaya, Mumbai.

02. The Commissioner cum
Directorate of Land Records,
Maharashtra State, Pune.

03. The Accountant General-2,

Nagpur. .. RESPONDENTS.
APPEARANCE :- Shri I.G. Durani, learned Advocate
for the Applicant.

Shri M.P. Gude, learned Presenting
Officer for the Respondents.
CORAM : HON’BLE SHRI J.D. KULKARNI,

MEMBER (J)
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JUDGEMENT
[Delivered on this 24" day of January, 2017]

1. The applicant is a retired Taluka Inspector of land
records. He got retired on attaining the age of
superannuation on 31.05.2009 from the said post. He
has challenged the impugned order dated 18.2.2016
issued by respondent No. 1 viz. Secretary/Deputy
Secretary, Revenue and Forest Department, 1st Floor,
Mantralaya, Mumbai, vide which the departmental action
has been taken against the applicant as under: -

“@ ZHaa, sfl uew ar=niaseg=n Asnofier daefisidl e Fefler

SI1@eI 3 3015 -

“sfl. .o leum, acplalgwl A, Yl 3w, B

(Raifaige) ai=miasegz=n fasmofla diwefl g FgrRTg 7o Aar

(lrgadtidae) T, 99 & eelat 209 SRR F=iell Halleglcddaaiige
GIHAST 90% (GBI EaFb) 3cieb] kA el TIBIAl BUIA BT il

2. According to the applicant, the departmental enquiry
was initiated vide order dated 15.1.2013 almost four years
after retirement. The period of enquiry as seems from the
documents pertains to the period from 7.6.2008 to

31.5.2009 when the applicant was serving as Taluka
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Inspector of Land Records at Hingoli. Permission to
initiate the departmental enquiry was granted on

15.1.2013.

3. Perusal of the enquiry report shows that in all four
charges were framed against the applicant and the basic
charge seems to be that the applicant has intentionally
recorded wrong mutation entry in respect of CTS No.

4809.

4.  According to the applicant, the main charge against
him is no more inexistence since the mutation entry
recorded by him has been confirmed by the Appellate
Authority, but this fact has not been considered by the
Competent Authority, when the impugned order was
passed. It is also stated that the applicant’s defence was
not considered by the Enquiry Officer. It is further stated
that the charges against the applicant were not grave and,
therefore, the action should not have been taken after

retirement against the applicant.

5. The respondent No. 3 has filed affidavit in reply and

tried to justify the action taken against the applicant.
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6. Respondent Nos. 1 & 2 have filed their reply affidavit
and submitted that the applicant has not taken due care
and precaution and intentionally committed illegalities
effecting Mutation Entry No. 5920 on 30.5.2009 in respect
of property bearing CTS No. 4809 at Hingoli. The said
entry was taken on the last but one day of his retirement
and, therefore, the applicant has misuse his powers. The
respondents have justified the order passed/ action taken

against the applicant.

7. Perusal of the record will show that the main

contention is twofold viz.

(i) That the applicant has taken mutation entry on
the last but one day of his retirement from the

service;

(ii That he has intentionally taken that entry
fraudently.
8. It is material to note that the applicant in his
representation has submitted that the mutation entry,
which he has taken has been confirmed by the Appellate

Court. However, this was not considered. The learned
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Advocate for the applicant has invited my attention to the
Review Petition filed by the persons affected by the
mutation and the order passed thereon. The impugned
communication is from page Nos. 42 to 43 (both inclusive)
and the order passed by the Appellate Authority dated
20.9.2014 is from page Nos. 44 to 48. It seems that the
party aggrieved by the mutation entry taken by the
applicant, has preferred an appeal before the D.I.L.R.
D.I.L.R. vide his order dated 26.8.2010 was pleased to
cancel the mutation entry taken by the applicant, but the
said order passed by the D.I.L.R. has been quashed by the
Appellate Authority and not only that the mutation taken
by the applicant was confirmed. The final order in the
said appeal is passed on 20t September, 2014, a copy of
which is placed on record at page Nos. 44 to 48, which

reads as under: -

“_.3Me9A:-

9. 3(SiER Alal 316! Ao BITAA Ad 2.
R. g attigrs fR s, aid smw & R&.0¢.2090 a
uAaeTes A 3itera, 3iRonare uder 3oneg At 3zl & 30.08,.

R099 6T HOAA A 3ad. A& [Eolict YDA TR HFWA F. BCOR
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Faiel ganiia dalell BRBR alig . Y0 BRA HWAE Ad 3@ d
WRBR g &. §BOF 58 B Ad 33.

3. FASEd 322 BN,

ABY/ -

(2H ABTR)
@ a [y wrt sttt (3mhe)”

9. In spite of such specific order, the competent

authority seems to have not taken cognizance of it.

10. The learned Advocate for the applicant invited my
attention to the explanation given by him to the
Competent Authority on 10.1.2015. The copy of the said
explanation is placed on record at page No. 33 (Exh. ‘E’).

In his explanation the applicant has stated as under: -

y .. He3 PAlB 02 7 SigNINE Al Al q faely B
Siférrdt (Sidieer) #AFHET a ae (AT FATT Hag Hlelar AZIG Arefl
2152 [Bonet! A2fler AT AT BHAID Yo HAdel FS BZA TAMNA
@aict! BIBR Al PHID §920 HIAHA oG FAl. IqHACTH HIH TS
3iZomanG gaer 3RIMAE Al BT Retias 3o Fet 2099 AsHia SRl 7T
feetias 2§ SiivrRe 2090 AHia RAF! T&T FSA BIBR Az BHID §595
&1 gear @7 Becht 318 312 n@er SidicT ABTNFE Fl, A Al [&etias
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20 HCR 209% 25fl Grild daict 3pA. BT 3R AAMNAS BHeict
SMIEA Siacilae ZiF e 33, >

11. The respondent authority however, did not consider
this fact and, therefore, the order passed by the
Competent Authority imposing punishment on the
applicant on 18.9.2016 seems to be without application of

mind.

12. The learned Presenting Officer submits that the
applicant has admitted his guilt while answering the
charges. Even though the applicant might have accepted
negligence on his part, but that does not mean that he has

accepted the entire charges.

13. The learned Advocate for the applicant invited my
attention to Sub-rule 2 (b) (i) of Rule 27 of the
Maharashtra Civil Services (Pension) Rules, 1982, and
submitted that pension amount shall not be withheld,
unless employee found guilty of grave misconduct or
negligence. He has also relied on the judgment of State of

Maharashtra Vs. K.B. Nimbalkar, reported in 2006 (2)
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Bom C.R. 777-DB. It is held in the said judgment as

under: -

“The scope of rule 27 is also explained
by the Division Bench in case of STate of
Maharashtra Vs. K.B. Nimbalkar, 2006 (2)
Bom C.R. 777-DB. After considering the
provisions of rule 27, it is observed in para
10 that the power to order withholding or
withdrawal of pension or a part thereof,
permanently or for a specified period is
conditioned by the requirement that the
pensioner is “found guilty of grave

misconduct or negligence.”
14. Considering the fact on the circumstances of the
facts, I am satisfied that so-called illegal mutation entry
on the basis of which the departmental enquiry was
initiated against the applicant has been held legal and
said mutation entry taken by the applicant has been
confirmed by the Appellate Authority and, therefore, by no
stretch of imagination, it can be said that the applicant
has taken wrong mutation entry intentionally and this fact

is not considered by the Appellate Authority. If the very
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mutation entry is held valid nothing remains in the charge
against the applicant and whatever other charges held to

be proved are minor and not grave.

15. In view of the above, the impugned order of
punishment is required to be quashed and set aside.

Hence, the following order: -

ORDER

(i) The present Original Application is allowed in

terms of prayer clause B’.

(ii) There shall be no order as to costs.

MEMBER (J)
0.A.NO. 325-2016(hdd)-2017 (Minor punishment)



